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Justice Charles E. Erdmann delivered the Opinion of the Court.

This is an appeal fromthe Wrkers' Conpensati on Court judgment
denying Victoria Kl oepfer permanent total disability benefits. W
affirm

The issue presented for review is whether the W rkers
Conmpensation Court erred in denying Kl oepfer permanent total
di sability benefits.

FACTS

From Apri|l through Septenber 1991 Kl oepfer worked as a general
| aborer for Bechtel Construction Conpany at the Conoco Refinery in
Billings, Montana. During that tinme, Kl oepfer filed an
occupational disease claim for an injury arising out of her
enpl oynment at Bechtel. The claimwas accepted and she partici pated
in a work-hardening programas part of her rehabilitation for her
occupational disease. In that program Kloepfer injured her back
in April 1992 when she was directed to nove a wheel barrow | oaded
wi th gravel.

A di agnostic test in March 1993 reveal ed that Kl oepfer had a
small central disc protrusion, L5-S1. She was diagnosed with
myof asci al pain and conpl ai ned of pain from her interscapul ar area
down to her |legs and toes. An orthopedic surgeon, Dr. Teal,
performed a | unbar fusion at L5-S1 in an attenpt to alleviate the
pain. After the operation, Kloepfer experienced essentially the

sane pain as she had before.



Dr. Teal, as her treating physician, testified that there was
not hing nore he could do for her at that point. At the tine of
trial, she was receiving no treatnment and took a mld anal gesic for
pain. Kl oepfer has reached maxi num heal i ng and mai ntai ns that her
pain renders her incapable of gainful enploynment and that she is
therefore permanently and totally disabl ed.

At the request of Lunbernens Mutual Casualty Conpany, Kl oepfer
was evaluated by an independent nedical panel of physicians in
M ssoul a. The panel concluded that Kloepfer could perform
sedentary and light-duty work on a full-tine basis. Kl oepfer's
treating physician, Dr. Teal, testified that he felt she could work
at least part-tinme although with significant absenteeism The
Wor kers' Conpensation Court concluded that Kl oepfer's pain did not
preclude her fromreturning to work. Fromthe Wrkers' Conpensati on
Court's judgnment denying permanent total disability benefits,
Kl oepfer appeal s.

DI SCUSSI ON

Did the Wrkers' Conpensation Court err in denying Kloepfer
permanent total disability benefits?

The Workers' Conpensation Court found that Kloepfer could
return to work full-tine if she was notivated to do so. However
the court found that Kl oepfer was unnotivated to work and that her
| ack of notivation was fueling the pain which she clained prevented
her from working. The court found that Kloepfer's physical
condition did not preclude her from worKking. Pursuant to those
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findings, the court determ ned that Kl oepfer was not permanently
totally disabled and was not entitled to permanent total disability
benefits.

W review the Wrkers' Conpensation Court's findings of fact to
determ ne whether they are supported by substantial credible
evidence. W review the Wrkers' Conpensati on Court's concl usi ons
of law to determ ne whether the court's interpretation of the |aw
is correct. WIllians v. Plum Creek Tinber (1995), 270 Mont. 209,
212, 891 P.2d 502, 503.

Permanent total disability is defined in 8 39-71-116(23), MCA
to nean

a physical condition resulting frominjury as defined in

[the Workers' Conpensation Act], after a worker reaches

maxi mum nedi cal healing, in which a worker does not have

a reasonabl e prospect of physically performng regul ar

enpl oynent. Regul ar enpl oynent neans work on a recurring

basis perfornmed for renmuneration in a trade, business,

prof ession, or other occupation in this state. Lack of

i mredi ate job openings is not a factor to be consi dered

in determining if a worker is permanently totally

di sabl ed.

Conflicting testinmony was presented regarding Kloepfer's
ability to physically perform regular enploynent. Kl oepfer's
treating physician, Dr. Teal, testified that Kl oepfer could only
performpart-time work and her work woul d be subject to significant
i ncreased absent eei smon days when she was in severe pain. Due to
these restrictions on enploynent, Dr. Teal opined that Kl oepfer

could not return to regular enploynment and was therefore

permanently totally disabl ed.



At the defendant's request, an independent nedical panel was
assenbl ed consi sting of an occupati onal and environnental nedicine
speci al i st an orthopedic surgeon, a neurol ogist, and a
psychol ogi st specializing in pain evaluation and nanagenent. The
panel exam ned Kl oepfer and concluded that she did suffer from
chronic pain but that it was due to a sonatof orm di sorder, which
meant her pain was anplified on account of psychol ogical factors.
In the panel's opinion, Kl oepfer could perform entry |evel,
[ight-duty work on a full-tinme basis. Kl oepfer clainms that the
District Court erred in discounting Dr. Teal's opinion, as the
opi nion of her treating physician, in favor of the panel's opinions.

As a general rule we have held that the testinmony of a
treating physician is entitled to greater evidentiary weight.
Pepion v. Bl ackfeet Tribal Industries (1993), 257 Mont. 485, 489,
850 P.2d 299, 302. Nevertheless, a treating physician's opinionis
not conclusive. To presune otherw se would quash the role of the
fact finder in questions of an alleged injury. The Workers'
Conpensation Court, as the finder of fact, is in the best position
to assess wtnesses' credibility and testinony. Mller v. Frasure
(1994), 264 Mont. 354, 362, 871 P.2d 1302, 1307. "Even though
conflicting evidence may exist in the record, it is the duty of the
Wor kers' Conpensation Court, and not this Court, to resolve such
conflicts.” Pepion, 850 P.2d at 302.

As the reviewng court, our function is confined to the
Wor ker s' Conpensation Court's final determ nation and not to whether
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there was sufficient evidence to support contrary findings. Gauner
v. Dept. of H ghways (1990), 243 Mont. 414, 418, 795 P.2d 77, 79.
The Workers' Conpensation Court's final determnation was that
Kl oepf er
presented no evidence that her physical condition is
permanently disabling. Her claimfor disability is based

on her assertion that she cannot work because of pain.
VWil e pain nmust be considered in determining the ability

of an injured worker to return to work, Metzger v. Chemtron

Corporation, 212 Mont. 351, 687 P.2d 1033 (1984), | am not

persuaded that [Kloepfer's] pain precludes her from

returning to work. Rather, | am persuaded that
claimant's ability to return to work is purely a function

of her notivation.

We have reviewed the record and conclude that it contains
sufficient evidence to support the Wrkers' Conpensation Court's
finding that Kl oepfer's inability to return to work was a result of
her lack of notivation and she was physically able to perform
regul ar enpl oynent. Having reached that finding, the court
correctly concluded that Kl oepfer was not permanently totally
di sabled pursuant to 8§ 39-71-116(23), MCA Accordingly, the
Wor kers' Conpensation Court did not err in denying Kloepfer
permanent total disability benefits. Because we have affirned the
District Court's determ nation that Kl oepfer is not precluded from
returning to full-tinme work, we need not address her contention
that a release to restricted part-tinme work justified a finding of

permanent total disability.

Affirnmed.



/'SI  CHARLES E. ERDVANN

We concur:
/'Sl KARLA M GRAY
/'SI TERRY N. TRI EVEI LER
[SI W WLLI AM LEAPHART
Justice WIlliamE. Hunt dissenting.

| dissent. Reading the majority opinion and the record, | can
only conclude that the claimant in this case cannot enter into a
full enploynment market and is restricted in what she can do
regardl ess of what her notivation nay be. The nedical record as
set forth by Dr. Teal, finds her to be suffering fromchronic pain.
The panel finds the pain was due to a psychol ogi cal probl em which
Dr. Teal finds was the result of the injury claimnt suffered.
bel i eve because claimant is nedically restricted in what work she

can do she is entitled to permanent total disability.

/'Sl WLLIAM E. HUNT, SR



